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THE RIGHT OF FRATERNAL INSURANCE 
SOCIETIES TO CHANGE THEIR RATES. 


_—_——— 


A fraternal insurance associaticn seems 
to be nothing more, under organizing stat- 
utes, than an aggregation of men each 
agreeing to bear at all times his proportion- 
ate burden in the carrying of indemnity on 
their respective lives. It is contemplated. 
at the beginning, that the proportion each 
survivor shall pay upon the death of one 
of their number shall be what he ought to 
pay according to life expectancy, and, there- 
fore, any tab'e of rates then or afterwards 
agreed upon is subject to what experience 
may demonstrate is required to maintain 
this equality. 

This view appears to find recognition in 
many decisions in state and federal courts, 
but the Court of Appeals of New York 
has consistently rejected it, its latest ex- 
pression on this subject being found in 
Dowdall v. Supreme Council Catholic Mu- 
tual Ben. Ass’n, 89 N. E. 1075. 

This case shows that the single question 
was “presented whether by amendment 01 
the constitution or any of the rules or regu- 
lations, made after the plaintiff had entered 
into his contract of insurance, it is possible 
for the defendant to change the rate of a 
single assessment from $1.10 to $5.56.” 


This assumes the “defendant” changes the- 


rate, and this is debatable. We say the 
members change the rate. The court then 
says: “There is a conflict of decisions in 
the various states on the question now pre- 
sented, but a careful examination of the 
cases shows that the great weight of au- 
thority is in favor of the position that the 


original contract cannot be impaired.” 1f 


‘by this the court means that the weight of 
|authority is that the original rate cannot 
, be changed, we beg to think it greatly mis- 
taken, and to express our belief that it 
misdescribes intent on the part of such 
courts as hold that the rate can be changed. 

The conflict between the New York Court 
of Appeals, and the courts which differ with 
it lies in what is the differently understood 
meaning of “original contract,” for we take 
it that all of these courts are in agreement 
that, whatever it is, it “shall not be im- 
paired.” 

It is true that some of the cases give an 
enlarged meaning to what is said in appli- 
cation for insurance and in benefit certifi- 
cates about agreeing to amendments to con- 
stitution and by-laws, which the New York 
court rejects, but all endeavor to ascertain 
what is the original contract and to en- 
force it. 

We would be decidedly of the view the 
New York court adopts, that such a provi- 
sion, found in the policy or benefit certifi- 
cate of an insurance company in business 
for profit for its shareholders, would mean, 
that the agreement to pay a certain sum 
upon periodical payments or assessments of 
a fixed sum would remain such from the 
date of the policy or certificate to its becom- 
ing an absolute liability. 

When, however, the organization is one 
that has no shareholders and issues no stock 
and its whole purpose is merely to keep 
books and collect and distribute funds, ac- 
cording to the will of members expressed in 
their legislative councils or assemblies, the 
feature of a contracting corporation is whol- 
ly eliminated. In this light, we construe 
agreements to abide by amendments to con- 
stitution and by-laws. There are no such 

things as boards of directors in these asso- 
ciations who can, in the ordinary sense of 
the word, contract for the corporation. They 





cannot even hire a clerk, of their own mo- 
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tion, if that amounts to the taking of one 
farthing from what members pay directly 
upon the burden that exists inter sese. Nor 
can they forgive payment by any member. 
They can map out no policy for the organi- 
zation, and the beginning and the end of 
their official duty is mere routine, the more 
strictly adhered to, the more faithfully per- 
formed. 

The case of Reynolds v. Supreme Coun- 
cil Royal Arcanum, 192 Mass. 150, shows 
how Knowlton, C. J., speaking for the entire 
bench, regarded these contracts. 

After stating that “the promise to pay 
the beneficiary is binding upon the corpora- 
tion, and it ought to make adequate provi- 
sion to obtain the means of payment,” and 
the plan being as “mutuality without profit,” 
the judge concludes that because a member 
wants the face of his certificate protected, 
he agrees in advance to secure its protection 
through this mutual obligation, as he knew 
when he obtained the insurance there was 
no other possible means of protection. The 
court thus speaks: “The assessments to be 
paid for death benefits are provided for by 
the by-laws, while a promise in writing to 
pay a certain sum * * * is a matter 
outside of corporate rules, which may be 
expected to be changed by an amendment 
of these by-laws. * * * ‘he promise 
of the member is to do what may be called 
for by the by-laws then existing or that 
may afterwards be adopted. The promise 
of the corporation is stated expressly with- 
out mention of the by-laws. The member 
occupies a dual position as an insurer and 
the insured.* As one of the association 
agreeing to provide the payments that may 
become due to members, he agrees to be 
subject to the by-laws. As the insured per- 
son to whom a particular sum is promised 
he has a right to stand on the terms of his 
promise.” 

In effect Judge Knowlton makes failure 
to pay a rate, prima facie correct, when- 
ever fixed, a condition precedent to keep- 
ing that policy alive. The promise of 


*Italics are ours. 





d 


the member to pay a proper rate is not a 
promise to the corporation, but a promise 
to members who thus mutually enable the 
corporation to make the proper payment. 
This reasoning gets around to the proper 
conclusion, but it seems faulty in taking 
any account of any promise by a corpora- 
tion. There is in fact no such promise. The 
member’s beneficiary becomes entitled to re- 
ceive a certain sum because the constitution 
and by-laws so provide, and not because of 
any promise in writing by the corporation. 
If that alleged promise did not express 
what the by-laws provided, it would have 
no effect. A benefit certificate is largely a 
perfunctory document. 

But the dual relationship clearly exists. 
And the aggregation of those who are both 
insurers and insured is a sort of democracy 
upon the principle of “equal rights to all 
and special privileges to none.” 

In so far as_ unforeseen 
cies, experience or lapse 
might prove that inequality between 
co-insurers has supervened, it seems 
to us clear, that equity could restate re- 
spective obligations, reducing some assess- 
ments and raising others. If this is true 
there ought not to be any question about 
their representative assemblies prescribing 
new rates. It is certajn that, if the mem- 
bers voted unanimously to readjust rates, 
there would exist ample consideration to 
sustain any new promise thereunder. If 
their delegates are authorized to act, the 
same principle should control. 

The New York court takes no account 
of the co-insurance feature, and why it 
should not be enforced in its integrity it is 
hard for us to imagine. Especially is this 
true, when it is clearly evident that, unless 
it is enforced, a corporation with no pos- 
sible means of acquiring property of its 
own would not be able successfully to apply 
the provisions of by-laws which members 
have adopted. If courts would once enter- 


exigen- 
of time 


tain the idea, that these associations have 
virtually no corporate power, in the sense 
of a contractual capacity, the principle of a 
sort of partnership relation between mem- 
bers would secure its proper recognition. 
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NOTES OF IMPORTANT DECISIONS. 





DIVORCE— REVIEW BY APPELLATE 
COURT OF TRIAL JUDGE’S FINDING OF 
FACTS, WHERE COLLUSION MAY BE IN- 
VOLVED.—A recent decision by the St. Louis 
Court of Appeals, has brought up the question 
as to whether there is a difference in an ap- 
pellate court’s consideration of the findings 
of fact by the trial judge in a divorce case, 
and any other case. Hamberg v. Hamberg (not 
yet reported). 

The only claim there could be for any dif- 
ference is that the trial judge denying a de- 
cree believed there was collusion. In every case 
due regard should be had for the superior op- 
portunity of the trial court to judge of the 
credibility of witnesses. In an ordinary Case, 
generally speaking, that consideration does 
not go beyond the preference of the trial 
judge where there is a conflict in testimony— 
unless, of course, testimony is unreasonable 
when intrinsic conflict may bring its rejec- 
tion. But collusion induces perjury, and the 
manner of a party may create a very strong 
suspicion of its existence. The conduct of the 
other party in facilitating the obtaining of 
a divorce may be scrutinized very closely in 
this connection. Nevertheless a mere suspi- 
cion of collusion does not justify a finding of 
its existence, and there ought to be some rule 
forbidding a mere suspicion going beyond due 
bounds in the rejection of uncontradicted evi- 
dence. We have heard it said of some judges 
that divorces were more easily procured from 
them than others,. and the personal character- 
istics and religious beliefs of judges have 
been discussed in this connection. 

The Hamberg opinion seems to recognize, 
tetween its lines, that judges may possibly 
be subconsciously influenced by their personal 
views on this subject, for it speaks of courts 
having nothing to do with the policy of the 
law allowing divorces upon whatsoever ground 
the law prescribes. The learned court would 
not have uttered a platitude about the prov- 
ince of the legislature and the courts in re- 
spect of statutes unless it deemed its expres- 
sion timely. 

In this case the court thought the ground 
of desertion abundantly proven, both by the 
plaintiff and by the wife, who had been subpoe- 
naed by direction of tne court, and besides 
these there were other witnesses to the fact, 





that the wife’s absence had continued for 
more than three times the period required 
before the husband began his action. The 
case seemed to be one where collusion woulé . 
have involved something like wholesale per- 
jury, the only distinctive fact upon which there 
was disclosed a reason for collusion being, 
that both parties desired the divorce. In New 
Jersey it was ruled not evidence sufficient to 
show collusion for a defendant to go into a 
foreign jurisdiction so that service could 
be had on her, the real question being whether 
or not the matrimonial offense upon which di- 
vorce was sought gave a bona fide claim for 
a decree. Pohlman v. Pohiman, 60 N. J. Eq 
£8. This holding was later approved. Grif- 
fth v. Griffith, 69 id. 689. The latter case, 
however, was one of collusion in that the 
facts showed the plaintiff brought the suit at 
the instigation of defendant and upon a bar- 
gain that he would pay her a lump sum upon ° 
the rendition of the decree. In English v. 
English, 19 Pa. Super. Ct. 586, an acceptance 
of service after it is too late to make a valid 
service, is held to be merely a circumstance 
for scrutiny. Bishop on Marriage and Divorce, 
sec. 253, says an agreement to “facililate the 
proofs and smooth the asperities of the liti- 
gation” may not only be unobjectionable, but 
even meritorious, this merely being the sub- 
ject of scrutiny. 

This author also says: “To hold that the 
innocent party should be refuSed the remedy 
simply because the other desires it * * ® 
would be in effect to a'low a divorce when 
the defendant had gone a certain way in mat- 
rimonial wickedness, but to refuse it where he 
had taken another step.” .As successful mar- 
riage depends, so to speak, upon the corre- 
lated desire of each party, for when the yoke 
is intolerable to one, it can hardly be easy 
to the other. Nevertheless the law does not 
permit a mere agreement for dissolution to 
have its effect, but it is reasonably to be ex- 
pected that willingness to enter into such 
agreement, not only removes any barrier 
against matrimonial] offenses, but stimulates 
their commission. , 

But if utterance of the platitude of which 
we have spoken was timely, or thought by 
an able court to be timely, we may wonder 
whether there are judges who, for personal 
reasons or private convictions on the subject 
of divorce, are possessed of the belief that it 
is their duty to treat divorce cases brought 
upon legal grounds upon any distinctive prin- 
ciples, or that they have some duty or respon- 
sibility as to these cases from a moral stand- 
point. If such there are, it seems to us they 
are as much ovt of place as a well-meaning 
person could be. They are a sort of contra- 
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diction in terms—they swear to administer all 
law impartially, and they allow a _ personal 
bias to obtrude itseif where it has no busi- 
ness to be. Such reformers can never te 
other than disappointments to themselves, for 
no man can impress upon another the excel- 
lence of his views by denying to that other 
what the law commands him to award, or not 
touch at all. 





STARE DECISIS—STATUTE PROHIBIT- 
ING REVERSALS OF FORMER DECISIONS. 
—Under the Georgia Civil Code 1895, sec. 5588, 
and Acts 1896, page 42, sec. 5, it is provided 
that when a decision is concurred in by six 
justices of the Supreme Court, it can only be 
reversed by the concurrence of all six. The 
construction placed upon these statutory pro- 
visions seems to ke that prior decisions so 
concurred in—that is to say, the point ruled 
therein—can only be thus reversed. Loeb v. 
Jennings, 67 S. E. 101. 

The Georgia court announces its decisions 
in syllabi, and in the above case there was 
an individual opinion. In that opinion the 
statutory provisions are referred to, and it is 
stated that: “Under this rule we must decline 
to reverse the decisions above cited,” and then 
the opinion further says these former deci- 
sions are “in accord with many decisions in 
other states.” There is no syllabus announc- 
ing the binding force of such a statute, be- 
cause it would have been obiter to do this, 
if the court agreed with the prior decisions. 

But the judge who wrote the opinion ap- 
pears to concede the validity of such a stat- 
ute. To us it seems unconstitutional for sev- 
eral reasons. In the first place, the court it 
attempts to bind is a constitutional court and 
could not be thus fettered. In the next place, 
if a prior decision is right, the legislature 
has exhausted its power in relation to what 
has been legislated, and it cannot be con- 
ceived that it is omnipresent in the future 
to accommodate itself to vacillation in judi- 
cial decision. Equally must the legislature 
be presumed to have exhausted its power, if 
a statute has been incorrectly interpreted, and 
change has for the first time made its will 
effective. 

This reasoning, while generally applicable 
as indicated, yet leaves open a further ques- 
tion, and that is whether a statute of this kind 
may be valid in the establishing of a rule 
of property. May a legislature say that a 
series of decisions, extending over a certain 
period, where contracts are made in respect 
to construction therein, shall give rights and 
fix liabilities in accordance therewith? It 
seems to us, that this class of legislation 





might be defended upon the principle of in- 
terest republicae sit finis litium. But we 
do. uct believe such a statute is valid as to 
criminal offenses or as to torts. 

There is a different aspect here from that of 
federal courts respecting construction by state 
courts of state laws, but the question is wheth- 
er state courts may, in the face of such a 
statute, correct their own construction. 





INSURANCE—CONDITION IN NOTE FOR 
LOAN ON POLICY VOID FOR USURY.—The 
principle that no device for evading the pen- 
alty of usury shall be effective, was applied 
by the Kentucky Court of Appeals to the case 
of a loan upon an insurance policy having a sur- 
render value. New York L. Ins. Co. v. Evans, 
124 S. W. 376. 

The opinion recites that there was a loan 
agreement to secure the amount borrowed on 
the policy and “in the event of default in the 
payment of said interest or of any premiums 
on said policy * * * the company * * * 
is hereby authorized, at its option, to cancel 
said policy and its accumulations for tke cus- 
tomary cash surrender,” etc. 

The court said: “The stipulation for forfeit- 
ing a substantial benefit for the non-payment 
of a note for money loaned was in the nature 
of a usurious extortion, and void as against 
the statutes.” The court conceded, in the 
opinion, that the policy was forfeitable, or at 
least could be “lapsed’’—a less harsh result, 
as by the latter the policy is not annihilated— 
and that the same result would ensue from 
non-payment of a note taken for a premium 
when non-payment is conditioned as the policy 
provides for non-payment of the premium it- 
self. 

The distinction, it is perceived, is as to re- 
payment of interest on a lean on the policy as 
collateral. 

The opinion refers to prior Kentucky de 
cisions. N. Y. L. Ins. Co. v. Curry & Bro., 115 
Ky. 100, 72 S. W. 736, 61 L. R. A. 268, 103 Am. 
St. Rep. 297. 

The distinction appears to us sound, and so 
very evident that it seems strange such a pro- 
vision should te incorporated in a loan agree- 


ment. It is certainly an extortionate agree 
ment, and the usury arises out of de 
fault exacting more than the interest 


provided to be paid. The court says: “In this 
loan agreement the incorporation of that ad- 
ditional feature, a burden on the policy, not 
in the original policy, was null for the same 
reason.” 

A ruling like this cannot be attributed to 
construction in favor of the insured. The 
principle is sound in general law. 
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IS DICTATION TO A STENOGRAPHER A 
PUBLICATION IN THE LAW OF LIBEL? 





No citation of authorities is necessary to sus- 
tain the statement that in actions for slander 
or libel proof of publication is essential. » The 
rule in civil actions, as generally stated, is 
that publication to any one or more third per- 
sons is sufficient. A well established exception 
to this rule is the privileged communication, 
or privileged occasion, as some writers and 
courts term it, that is, a communication made 
without actual malice by one in duty bound 
to speak, to a third person who has an inter- 
est in the matter communicated. The necessi- 
ties and conveniences of transacting business 
are inducing the recognition of another ex- 
ception, viz: that publication to private sec- 
retaries, clerks, stenographers, type-writers, 
printers, mail clerks, and telegraph operators 
is pivileged, even though they have no personal 
interest in the communication. It is of this ex- 
ception that this article treats. 

In Pullman v. Walter Hill & Co., limited,1 
it was proved that defendants dictated a de- 
famatory letter to their stenographer, who 
transcribed it on a typemachine; that the let- 
ter was then signed by defendants’ manager, 


* press-copied by the office boy, mailed to plain- 


tiff, received by his clerks, and read by them 
in the usual course of business. The defend- 
ants contended that there was no publication, 
and that, if there were, the occasion was privi- 
leged. The court, however, decided that the 
stenographer had no interest in the contents 
of the letter, and that the occasion was, there- 
fore, not privileged. Esher, M. R., said: “I do 
not thing that the necessities or the luxuries 
of business can alter the law of England. Ifa 
merchant wishes to write a letter containing 
defamatory matter, and to keep a copy of the 
letter, he had better make the copy himself. 
If a company have deputed a person to write 
a letter containing libelous matter on their 
behalf, they will be liable for his acts. He 
ought to write such letter himself, and to 
copy it himself, and if he copies it into a book 
he ought to keep the book in his own cus- 
tody.” 

Pullman v. Hill & Co. is in accord in prin-: 
ciple with a prior case,2 and contra to another.* 
And if the court had considered the effect of 
the defamatory letter being read by plaintiff’s 
clerks, its holding on that fact would doubtless 
have accorded with Lord Ellenborough’s deci- 


(1) 1 Q. B. 524 (1891). 

(2) Williamson vy. Freer, L. R. 9 C. P. 393. 
See also Sadgrove v. Hole, 2 K. B. 1 (1901). 

(3) Lawless v. Anglo-Egyptian Cotton & 
Oil Co., L. R. 4 Q. B. 262. 





sion at nisi prius, that the reading of a de- 


famatory letter by plaintiff’s clerk was a pub- 
lication not privileged, it appearing that de- 
fendant knew that the clerk read plaintiff's 
letters in the usual course of the business.+ 

In 1894 the Queen’s Bench departed from the 
strict rule of Pullman v. Hill & o., and de- 
cided that the dictation of a libelous letter for 
a client, by a solicitor, to the latter’s office 
clerk did not destroy the privilege.5 And in 
a recent case Pullman v. Hill & Co. was dis- 
tinguished, but in effect overruled, by the 
King’s Bench in deciding that privilege covers 
all of the incidents of the transmission and 
treatment of communications which are in ac- 
cord with reason and the usual course of busi- 
ness, and that there is no actionable publica- 
tion in handing libellous matter to a telegraph 
operator for transmission. 

The courts of this country have followed the 
rule of Pullman v. Hill & Co., and have re- 
jected as unsound the reasons for the deci- 
sion of Edmondson v. Birch & Co.7 In one 
case, however, it was decided that the dicta- 
tion of a defamatory letter by the general man- 
ager to the stenographer of a corporation was 
not a publication. for the reason that the letter 
was the joint act of the corporation’s own 
servants.’ On the other hand in a case where 
an officer of a corporation sent to twenty-nine 
other agents thereof, who were charged with 
the duty of hiring and discharging employees, 
a circular letter which contained a defamatory 
reason for the discharge of plaintiff, it was 
decided to be a libellous publication as to each 
agent.? 

The rule adopted by the English court in 
Edmondson v. Birch & Co.1° is more consonant 


(4) Delacroix v. Thevenot, 2 Stark. 63; 3 
E. C. L. R. 317. 
(5) Boxsius vy. Goblet Freres, 1 Q. B. 943 


(1894). 

(6) Edmondson vy. Birch & Co., L. R. 1 K. B. 
371 (1907). : 

(7) Gambrill v. Schooley, 93 Md. 48, 52 L 
R. A. 87, 48 Atl. 730, 86 Am. St. Rep. 414; Sun 
Life Assurance Co. v. Bailey, 101 Va. 443, 44S. E. 
692. Delivery of libelous dispatch to a telegraph 

Delivery of libellous dispatch to a telegraph 
operator is an actionable publication. Samuel 


_D. Patterson y. Western Union Telegraph Co., 


72 Minn. 41, 40 L. R. A. 661, 74 N. W. 1022, 71 
Am. St. Rep. 461; Monson v. Lathrop, 96 Wis. 
386, 71 N. W. 596, 65 Am. St. Rep. 54. 
Delivery of a libelous matter to a third per- 
son specially employed to copy or translate it 
into a foreign language is not privileged. Kiene 
v. Ruff, 1 Ia. 482; State v. McIntire, 115 N. C. 
769; Adams v. Lawson, 17 Gratt. 250, 94 Am. 
Dec. 455. 

(8) Owen v. Ogilvie Publishing Co., 32 App. 
Div. 465, 53 N. Y. Supp. 1033. ¥ 

(9) Bacon v. Mich. Cent. R. R. Co., 55 Mich. 
224, 21 N. W. 324, 54 Am. Rep. 372. 
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with modern business methods and conveni- 
-ences than that of Pullman v. Hill & Co.,11 
which has thus far been recognized in our 
country. Meller, J., very well expresses the 
reasons for the adoption of another exception 
to the general rule of publication: “I know we 
should be going against what I may call prog- 
ress, if we were to hold that the delivery of 
the manuscript of the report to the printer, for 
the purpose of having it printed, is a publica- 
tion which prevents the communication from 
being privileged.”12 
WM. W. KEYSOR. 
Washington University, St. Louis. 


(10) Supra, note 6. 
411) Supra, note 1. 
(12) Lawless v. Anglo-Egyptian Cotton & 


Oil Co., 4 'Q. B. 262. 








MATTERS PASSED UPON OR DE- 
CIDED BY LEGISLATIVE BODIES 
OR SPECIAL TRIBUNALS AS 
THINGS ADJUDGED. 





It is a basic principle of our jurispru- 
dence that when a matter has once been 
authoritatively decided between the same 
parties it may not be again drawn in ques- 
tion, This same doctrine or principle has 
given rise to the rule compelling respect for 
judicial precedents and obliging those who 
must subsequently pass upon the same 
point to respect what has gone before. Un- 
der these conditions the English common 
law has grown and the notion that a point 
or matter once decided shall be at rest for 
all time is the very foundation of that 
common law jurisprudence. The wisdom 
of this principle cannot be successfully 
questioned. If it were possible to repeatedly 
raise the same point or try the same cause 
there could be no end to litigation or tur- 
moil. It must be conceded, therefore, if 
we agree that the principle is good as ap- 
plied to the courts, that that principle is 
equally binding upon legislative bodies ex- 
ercising quasi judicial functions. That is 
to say, if the doctrine which implies re- 
spect for the decision of a court based up- 
on the necessity for having an end of liti- 
gation is not founded upon fallacy the 
reasoning applies with equal force to 


decisions of parliamentary bodies and 





special tribunals and it must be re- 
garded as equally fundamental that when 
a matter has once been passed by a legisla- 
tive body exercising judicial functions that 
the decision shall be final as that a matter 
passed upon by the courts shall once for all 
be decided. 


This principle is respected by parliamen- 
tary bodies even in their purely legislative 
functions. The rules of most of these limit 
the time within which a matter may be re- 
considered and these rules as well as gen- 
eral parliamentary law provide that- when 
a motion or a bill has once been considered 
and defeated it may not again be renewed 
during that session. This principle, how- 
ever, has not been made to extend beyond 
limits greater than those that are applied 
to judicial precedents, for example: Hon- 
orable John G. Carlisle, on December 5, 
1888, Speaker of the National House of 
Representatives, following the precedent of 
Mr. Speaker Stevenson, of April 11, 1828, 
held that questions of order which affect 
merely the proceedings in the House and 
do not, like the judgments of courts, con- 
clude the rights of parties are always open 
for re-examination and decision.2. This 
doctrine is exactly like the rule of stare 
decisis, so well known in common law juris- 
prudence, for in making the ruling, Speak- 
er Stevenson said when impelled by the 
conclusion that his prior judgment had 
been erroneous he should always change 
his previous rulings, so likewise the courts 
when they have concluded upon examina- 
tion that a decision is erroneous refuse to 
follow it, but, nevertheless it must bind the 


Parties to the cause in which it was ren- 


dered, consequently, when a matter has 
once been disposed of by a legislative body 
even though it has been in a mere matter 
of procedure or concerning the method of 
handling a bill, the legislature will refuse 
to be a second time concerned with that 
matter. Consequently when a National 
House of Representatives has once decided 
not to ask for a further conference with 


(1) Cushing’s Manual, sec. 1254. 


(2) Hines’ Precedents of the House of Rep- 
resentatives, sec. 4637. 
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the senate upon a matter which has been 
in disagreement, it is not in order to’again 
make a similar motion when the disagree- 
ment is at the same stage.* And the same 
rule prevails even though a recess of the 
congress has taken place between the two 
motions.* 

If this doctrine is to be received as ap- 
pears to be the case under the authorities 
examined, when matters of procedure 
merely are to be considered, clearly when 
the rights of parties are involved it should 
be respected. 

An illustration of cases in which indi- 
vidual rights are concerned is that of the 
fixing of the limits of an assessment dis- 
trict and making provision for an assess- 
ment to defray the expenses of a special or 
local improvement. The authorities all 
agree that under such conditions the whole 
subject of taxing districts belongs to the 
legislature. It may delegate its power 
locally to common councils, township 
boards, county boards, and similar govern- 
ing bodies so that the exercise of the dele- 
gated power is to all intents and purposes 
the exercise of the authority of the legisla- 
ture and the action of such board is as 
conclusive and binding as if it were taken 
by the legislature itself, so that it will be 
impossible to attack the assessment on the 
ground that there is an error in judgment 
as to whether or not the district is peculi- 
arly benefited, for the action of the legis- 
lative body must in general be deemed con- 
clusive and is not subject to collateral attack 
except for fraud or manifest mistake or 
abuse of descretion.® In all collateral pro- 
ceedings, the benefits assessed are conclu- 
sively presumed to be received, and the as- 
sessment is not open to revisal or review.® 

The inquiry immediately arises as to what 
is meant or implied by this conclusiveness 
and the conclusion may not be escaped, that 
so far as collateral proceedings are con- 
cerned the will of the legislature has been 

G3) Hines’ Precedents of the House of Rep- 
resentatives, sec. 6269. 

(4) Hines’ Precedents of the House of Rep- 
resentatives, sec. 6325. . 

(5) Cooley on Taxation, 2nd Edition, pp. 640, 


641. 
(6) Cooley on Taxation, 2nd Edition, p. 662. 





finally expressed and the parties who have 
been affected by this determination are 
bound by it and may not attack it save only 
upon grounds which would warrant an at- 
tack upon the judgment of a court. If this 
determination is conclusive wpon the courts, 
ought it not on principle to be conclusive 
upon the same tribunal so as to prevent in 
that tribunal 4 re-examination of the ques- 
tions which have been set at rest? It would 
seem upon principle that an affirmative 
answer to this question comes as a corolary 
to the original proposition for if like a 
judgment the determination of a legislative 
body involving the rights of parties may not 
be inquired into collaterally by the courts, 
it ought not to be open to re-examina- 
tion in the legislative body itself. For 
example: if an assessment district has been 
fixed by a determination of the common 
council or the board of assessors of a city 
after appeals have been heard and decided, 
it ought not to be possible, after the lapse 
of some considerable time especially, to re- 
examine the question and fix new limits 
for the assessment district. Beyond ques- 
tion, the council may reconsider its action 
within such time as may be fixed by its 
rules, or within such time as may have been 
fixed by the rules of general parliamentary 
practice this is proper, and if a common 
council has fixed ar. assessment district by 
resolution there can be no doubt of the 
power of the council to reconsider this reso- 
lution and by subsequent action enlarge the 
district. Indeed, it would be strange if the 
council with additional light on the subject 
were concluded by the first resolution.’ 
Nevertheless when a common council has 
denied a petition for the vacation of a street 
under a charter provision authorizing the 
common council to vacate streets, and where 
there is also a general statute empowering 
the courts to vacate streets, such action by 
the council is binding upon both the courts 
and the council. A subsequent action of the 
same nature may not be invoked without 
showing such a change in circumstances as 
will warrant a vacation of the street for new 
reasons, Consequently outside parties are 


(7) Trowbridge v. Detroit, 99 Mich. 443, 68 
N. W. 368. 
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not at liberty to begin another proceeding 
and enforce repeated considerations of the 
question either before the council or in the 
courts.* 

The principle beyond question is exactly 
similar to that which is enforced by the 


courts concerning res adjudicata and ap-. 


plies as well to tribunals which are given 
jurisdiction of parties upon particular 
controversies. Thus where the legislature 
has authorized the moving of a county seat 
and has provided for a finding of damages 
from such removal by a commission pro- 
vided for by the act, such damages to be 
paid by the county, the county treasurer 
may not contest their finding where they 
have given a certificate of the recovery as 
the judgment of the commissioners is as 
conclusive in regard to the facts found by 
them as any other judgment.® Likewise 
where the board of county commissioners 
under a statute is empowered to adjudicate 
claims against counties the decisions of that 
board are final and binding upon the county 
and upon the claimant.’° The board in such 
cases acts in a judicial capacity and its ad- 
judications are as binding as the adjudica- 
tions of any other court. The only remedy 
of parties aggrieved is by appeal.’ The 
earlier Indiana statute appears to have been 
intended merely as a provision for the aud- 
iting of claims by the board and appears 
not to have intended to cut off an action.’ 


Not only are the decisions of county 
boards final upon questions of claims 
against the counties but they are also con- 
clusive upon other matters, for example, 
where county commissioners are empower- 
ed upon petition to locate a private way 
such location is a binding adjudication until 
reversed by appropriate proceedings.’* The 
principle has also been amplified in election 
contests where the relocation of a county 


(8) Detroit Real Est. Investment Co. _ v. 
Wayne Circuit Judge, 137 Mich. 108, 109 N. W. 
271. 


(9) Beall v. State, 9 Ga. 367. 
(10) State v. Board, 101 Ind. 69. 


(11) Maxwell v. Fulton Co., 119 Ind. 20, 19 N. 
E. 617. 


(12) 
(13) 
899. 


Board v. Gregory, 42 Ind. 32. 
Thomas v. Churchill, 84 Me. 446, 24 Atl. 





seat was concerned and it is said** that the 
decision of the board of county commis- 
sioners authorized to pass upon a petition 
for the election to determine the relocation 
of a county seat, that a petition filed with 
such board was not signed by a number of 
the resident electors of the county equal to 
three-fourths of all the votes cast in the 
county at the last general election and a 
conclusion upon that finding not to hold a 
re-location election is a final and conclusive 
determination and binds all the parties un- 
less reversed or modified in the manner pro- 
vided by law. The reasons for this ruling 
as stated in the opinion are “the decision of 
a special tribunal where it has jurisdiction 
of the subject matter and of the parties is 
conclusive unless reversed or modified in 
the mode provided by law.” 

Another illustration of the principle 
arises under one of the laws of Rhode 
Island providing for visitation of school 
districts and it is held that the finding of a 
visitor that a school. district assessment 
is void is a conclusive adjudication as well 
upon the trustees of said district as upon 
the other parties concerned.*® The prin- 
ciple of all these authorities is identical 
with that which compels the holding that 
the adjudications of courts of general jur- 
isdiction finally settle the controversy and 
the maxim that the end of litigation is the 
highest aim of the law, and applies as well 
to controversies before legislative bodies 
and special tribunals as before courts of 
general jurisdiction as was also said in 
Hibben v. Smith,* concerning a decision 
of a board of trustees upon an appeal 
from an assessment “possessing the power 
to hear and determine under the statute in 
regard to the amount that ought to be as- 
sessed against appellant’s property as bene- 
fits derived by reason of the improvement. 
The fact that the board through its misap- 
prehension of the law or otherwise may 
have decided erroneously in regard to the 
question will not suffice to expose its judg- 


(14) Burke v. Perry, 26 Neb. 414, 42 N. W. 
101; State, Hymer v. Nelson, 21 Neb. 572. 

(15) Crandall v. James, 6 R. I. 144. 

(16) 158 Ind. 206, 62 N. E. 447, affirmed, 191 
VU. S. 310. 
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ment to the collateral attack which appel- 
lant seeks under her pleadings to make for 
the rule is well settled in such cases that 
where a tribunal is invested with the power 
to decide in a matter such authority car- 
ries with it by implication the power to de- 
cide wrong as well as right, so long as the 
board of trustees keeps within the limits of 
its jurisdiction, its decision in the premises 
must be held to be binding and conclusive 
on all persons concerned until set aside or 
annulled by some direct proceeding known 
to the law based on reasons or grounds 
which the law recognizes as sufficient for 
that purpose.” 

It may not be concluded that such de- 
cisions of local boards and special tribunals 
are in all instances decisions in rem, unless 
they are, however, none will be bound save 
the immediate parties, for example: a cor- 
oner’s inquest post-mortem into the cause 
of the death of one who was drowned, plac- 
ing the blame for the death upon a munici- 


pality because of their negligence in not 
the creek in. 


maintaining a bridge across 
proper condition is not such a final conclu- 
sive adjudication as will prevent the munici- 
pality from litigating the fact of its negli- 
gence in an action brought for the purpose 
of recovering an account of the negli- 
gence."’ 

As good a judicial exposition of the prin- 
ciple as exists may be found in State v. 
Briggs,’* in which it was sought to over- 
turn the determination of a statutorv board 
consisting of a justice of the peace and the 
surveyor of highways with respect to an 
encroachment on a public road. It was con- 
tended that their determination was conclu- 
sive and binding and that it barred a sub- 
sequent action of like character tcnecaeang 
the same improvement. 

The court said: “The question presented 
is whether this statutory proceeding, once 
begun and carried to completion, and stand- 
ing unreversed, is a bar to subsequent ac- 
tion of like character touching the same 
encroachment.” 


(17) State v. Cecil County Commissioners, 54 
Md. 426. 


(18) 50 N. J. L. 114, 10 Atl. 423. 
Glaze v. Bogle, 105 Ga. 295, 31 S. E. 169. 





See also’ 


It is a general principle that the decision 
of a tribunal of competent jurisdiction is 
binding and conclusive upon all other tri- 
bunals of concurrent power. If there be 
identity in the subject or thing litigated in 
the ground or cause of action, identity of 
persons or parties to the controversy, of the 
quality or rights in which they litigate, a 
judgment or decision is, until reversed, con- 
clusive. 


Is there to be ascribed to this proceeding 
the nature and quality of judicial action? 


Those officers who constitute the body 
when it is called into being, discharge their 
general duties under the sanction of official 
oaths. Persons to be affected by the action 
of this body, in a proceeding of this char- 
acter, must be brought before it by notice. 
They as a board are to examine into and 
decide on the fact of encroachment, of the 
persons who were guilty of it, and its ex- 
tent. Their decision reduced to writing and 
signed by them, defining the limits of en- 
croachment as they have determined it to 
be, is, until set aside or reversed, conclu- 
sive in determining the private right, so 
far as the provision in the law has binding 
force, and kecomes an authoritative direc- 
tion to the overseer of the highways, act- 
ing for the public, to throw down and re- '- 
move enclosures, to the extent which shall . 
have been determined by them, and their 
deterinination of the public and private - 
right is not declared in the act to be merely 
a temporary and provisioual arrangement, 
but stands without any prescribed limit to 
its duration. 


There would seem to be no great room 
for doubt that the exercise of such power 
is marked by all the essential qualities of ‘ 
judicial action. 


As the case now stands, there exists two 
determinations on the same subject matter, 
each apparently of equal force with the 
other, one fixing one line as defining the 
encroachment, the other another and a dif- 
ferent line. 


In this state of things, to which one of 
these is the adjoining landowner to con- 
form? Under which will the overseer for 
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the time being assert his right to remove 
_ boundary fences? 

I perceive no ground for believing that 
the later reverses or overturns the earlier 
action. 

Can they both stand? If so, one over- 
seer can adhere to and enforce one direc- 


tion, and his successor in office may, with. 


equal authority, choose to execute the 
other. Or may the same officer use one 
return to determine the rights of owners on 
one side of the highway, and the other to 
determine the rights of adjoining owners 
on the other side. 

Again, the question may be asked, with 
what frequency may these proceedings un- 
dergo repetition? How often may the ad- 
joining landowner be called upon to defend 
his right to maintain his enclosures? These 
two proceedings in point of time are sepa- 
rated by less than half a year. If they 
may be so frequent as that, why not often- 
er, at the whim and pleasure of the over- 
seer of the highways? If one proceeding 
does not conclude further action, the pos- 
sible number is illimitable. 


I think every consideration of justice and 
convenience to the landowner, looked at in 
the light of public interest as well, requires 
that such proceedings, when once taken, 
shall, until set aside, be, as to existing 
facts, a bar to subsequent investigation 
before a like statutory tribunal.” 


After a review of these authorities there 
can be no escape from the conclusion that 
the doctrine of res adjudicata applies with 
equal force to the decisions of parliamen- 
tary and legislative bodies and special tri- 
bunals exercising judicial or quasi judicial 
functions, when the rights of individuals 
or of individuals and the public are in- 
volved and that the doctrine of stare decisis 
applies to all such determinations compel- 
ling on the one hand the termination of the 
litigation and on the other hand that re- 
spect for what has been previously decided 
which insures respect for and the stability 
of governmental institutions generally. 

Cotrn P. Campsety, LL. M. 

Grand Rapids, Mich. 





SPECIFIC PERFORMANCE—RBFUSAL OF 
WIFE TO CONVBY. 





MAAS v. MORGENTHALER. 





Supreme Court of New York, Appellate Divi- 
sion, Second Department, January 14, 1910. 





Where the wife of the vencor refuses to exe- 
cute a deed in specific performance of a con- 
tract made by her husband alone, the vendee 
may elect to take the premises subject to her 
dower right, with a deduction -from the pur- 
chase price of a sum equal to the gross value of 
such right. 


JENKS, J.: This is an appeal by the de- 
fendants from a judgment of the Special Term 
that decrees specific performance of a con- 
tract of the defendant Morganthaler to convey 
real estate and that sets aside his convey- 
ance thereof to the other defendant. The 
judgment is warranted by the facts found, and 
the exceptions to tne rulings of the court are 
not of moment. 

The appellants make objection in this court 
for the first time that the court could not 
decree specific performance because the con- 
tract of sale was executed by the owner of 
the premises alone, and yet he had a wife. 
His wife was not a party to this action. She 
was not a proper party to it. Richmond v. 
Robinson, 12 Mich. 193; Venator v. Swenson, 
100 Iowa, 295, 69 N. W. 522. Specific perform- 
ance could not be enforced against her in this 
action. Her dower rights cannot be determ- 
ined. in this action adversely to her (Dixon 
v. Rice, 16 Hun, 422, 425), and she cannot be 
compelled to accept a money compensation 
in lieu thereof (Bostwick v. Beach, 103 N. Y. 
414, 9 N. E. 41; Roos v. Lockwood, 59 Hun, 
181, 13 N. Y. Supp. 128). The judgment herein 
requires the defendant Morgenthaler to exe- 
cute a deed in absolute fee simple. It does 
not appear that his wife has refused to join 
in the execution thereof, and we cannot sur- 
mise that she will refuse. She must decide 
that question for herself, and we cannot co- 
erce her, as did the old court of chancery, 
by imprisonment of the husband in jail until 
his wife yielded. See Story’s Equity Juris- 
prudence (13th Ed.) vol. 2, sec. 731 et seq. 
Story in his Equity Jurisprudence, at section 
735, says: 

“Where, indeed, there is no pretense to say 
that the wife is not ready and willing to con- 
sent to the act, and that defense is not set 
up in the answer, but the objections to the 
decree are put wholly upon other distinct 
grounds, there may be less difficulty in mak- 
ing a decree for a specific performance. Even 
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in such a case a court of equity ought not to 
decree in so important a matter affecting the 
wi-e’s interest, without bringing her directly 
before the court and obtaining her consent 
upon full deliberation. But where the answer 
expressly shows an inability of the husband 
to comply with the covenant, and a firm re- 
fusal of the wite, it will require more reason- 
ing than has yet appeared to sustain the jus- 
tice or equity or policy of the doctrine.” 

In Pulliam v. Pulliam’s Heirs, 4 Dana (Ky.), 
124, the court allowed a reasonable time for 
determination by the necessary party to a 
conveyance. If she does refuse, yet the plain- 
tiff may elect to take the premises subject 
to the dower right, with a deduction from the 
purchase money of a sum equivalent to the 
gross value of that right. Bostwick v. Beach, 
supra. 

The decree should, therefore, be modified, 
so as to provide that, upon the failure of the 
defendant to deliver the deed required from 
him because of the refusal of his wife to 
join therein, the plaintiff may, within 10 days 
thereafter, elect to reject the purchase in 
toto, or to require the defendant to tender 
his deed, and of the character now required 
in the said judgment, and effective in all re- 
spects save as to the dower rights of his wife, 
whereupon the plaintiff may have an abate- 
ment in the purchase price equivalent to gross 
value of the dower right, or that the plaintiff 
may apply to the Special Term for such 
amendment to her pleading as may permit her 
to recover damages in this action (see O’Beirne 
v. Allegheny & Kinzua R. R. Co., 151 N. ¥. 
382, 45 N. E. 873; Reynolds v. Wynne, 127 
App. Div. 69, 111 N. Y. Supp. 248; Wilder v. 
Ranney, 16 Wkly. Dig. 478), which, I may 
observe, may be declared a lien (Price v. 
Palmer, 23 Hun, 504), or to discontinue this 
action, without costs, and without prejudice 
to bringing another action for damages; and, 
as so modified, the judgment must be affirmed, 
with costs. 

Judgment modified in accordance with opin- 
ion of JENKS, J., and, as so modified, affirmed, 
with costs. All concur. 


Note.—The Principle of Implied Coercion For- 
bidding Suits for Specific Performance—It may 
be freely conceded that the very great weight 
of American authority is with the principal case 
as to abatement or deduction—but some of the 
older cases view that as being akin to the old 
coercion rule, and we set forth some of them. 

In Riesz’s Appeal, 73 Pa. 485, Sharswood, J., 
said, following upon his citation of much Penn- 
sylvania authority, that: “These cases settle, if 
any amount of authority can settle anything, that 
in Pennsylvania specific performance of an agree- 
ment to sell real estate will not be decreed 





against a vendor who is a married man and 
whose wife refuses to join in the conveyance so 
as to bar her dower, unless, indeed, the vendee 
is willing to pay the full purchase money, and ac- 
cept the deed of the vendor without his wife 
joining. The policy of these decisions is very 
manifest. The wife is not to be wrought upon 
by her love for her husband and sympathy in his 
situation to do that which her judgment dis- 
approves as contrary to her interest; nor is he 
to be tempted to use undue means to procure 
her consent. The vendor must be left in such 
cases to his action in damages.” * * * The 
same sound policy which forbids a decree for the 
execution of a deed by the husband—to be en- 
forced by his imprisonment if he cannot obey— 
prevents any decree looking to compensation, 
abatement or indemnity. The case does not fail 
within the principle of those decisions, where 
the vendor, who cannot make title to all he has 
contracted to convey, is held to be thereby not 
relieved from specific performance, so far as in 
his power; but shall be compelled to execute his 
contract with a reasonable abatement in price. 
* * * Receipt of the purchase money in full 
may have been the main object of the sale to 
enable him to pay debts or carry out other plans.’ 
If he is.to be subjected to serious pecuniary loss 
by his wife’s refusal to join, it will operate almost 
as powerfully as the peril of his imprisonment, 
as a moral coercion and compulsion upon her to 
yield her consent, instead of that free will and 
accord: which the law jealously requires her to 
declare by an acknowledgment upon an exam- 
ination before a magistrate, separate and apart 
from her husband.” 

In Brock’s Appeal, 75 Pa. 141, the above rea- 
soning is expressly approved and Gibson, C. J, 
is quoted as saying: “It seems to be at last settled 
upon principles of policy and humanity, that 
equity stirs not to enforce a contract which in- 
volves in. it a wife’s volition in regard to her 
property, and it seems strange to us now, that 
courts of chancery should ever have hesitated 
about it. Contrary to the benign spirit of the 
common law, the avowed purpose of contempt 
against the husband is to extort a conveyance 
from her affection or her fear.” In Harrigan v. 
McAleese, 16 Atl. 31, the Pennsylvania Supreme 
Court applied the rule of compelling husband to 
convey where the vendee proposed to take his 
deed alone and pay the full purchase money. 

In Graybill v. Brugh, 89 Va. 895, 21 L. R. A. 
133, 37 Am. St. Rep. 894, it is said, quoting from 
2 Warv, on Vendors, p. 769, that: “Specific execu- 
tion of an agreement to sell and convey will 
not ordinarily be decreed against a vendor, a 
married man, whose wife refuses to join in the 
deed, when there is no proof of fraud on his 
part in her refusal, unless the purchaser is 
willing to pay the full purchase money and 
accept the deed without her joining.” 

In Cheatham y. Cheatham’s Ex’or, 81 Va. 395, 
it was said that: “If the husband and wife agree 
to sell and convey the wife’s lands, the agree- 
ment cannot be specifically enforced against either 
of them; not against the wife, says Mr. Minor, 
because she is incapable of binding herself by 
any executory contract (the rule in Virginia) ; 
not against the husband, because coercion em- 
ployed against him would be the moral coercion 
of the wife.” Then the court adds: “And since 
the agreement cannot be enforced against them, 
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it follows that it cannot be enforced by them.” 
This same rule as to wife’s lands is stated in 
Litterall v. Jackson, 80 Va. 604. In Chilhowie Iron 
Co. v. Gardiner, 79 Va. 305, specific performance 
was sought by husband and wife against proposed 
purchaser of wife’s land and denied solely because 
no such remedy was available against them, had 
they refused. 
In Handy v. Rice, 98 Me. 504, 57 Atl. 847, i 

appears that there is a statute, which Be. Som 


that, if the wife refuses to join in a conveyance: 


so as to release her dower interest, for a cer- 
tain deduction be made and paid to the clerk 
for the wife’s benefit, which, being done, the 
wife’s dower interest is released. In the face 
of such a statute, specific performance is en- 
forceable against the husband. 

In Barbour v. Hickey, 2 App. D. C. 207, 24 L. 
R. A. 763, a learned discussion is pursued with 
the result of holding that husband could not be 
coerced into obtaining the wife’s signature, be- 
cause she has to declare she executes the deed 
willingly, and coercing him is coercing her. Then 
when it was insisted that at least a decree should 
be entered against the husband by his suffering 
an abatement of the .purchase money equal to 
the contingent value of her dower the court 
said: “But to do this would be simply 
modifying the contract and decreeing its specific 
performance as modified. To ascertain the value 
of such contingent right of dower would neces- 
sarily involve a controverted question of fact—a 
question that would likely elicit a variety of 
opinion and judgment; and when determined it 
would not be the agreement of the parties but 
would be a distinct term introduced into the 
contract by the court. Such method of dealing 
with the contract is not consistent with the 
equitable doctrine of specific performance. The 
court should either execute the contract as made 
by the parties or decline the exercise of the jur- 
isdiction altogether.” It was held there was a 
remedy at law. In Reilly v, Smith, 25 N. J. Eq. 
158, the New Jersey rule seems the same as the 
Pennsylvania, where there is no fraud on hus- 
band’s part as to wife’s refusal and she is merely 
actuated by considerations having reference to 
her own interest. “The court will not under 
such circumstances compel the husband to pro- 
cure a conveyance or release by her or require 
him to furnish an indemnity against her bg ool 

The case of Peeler v. Levy, 26 N. J. Eq. 330, 
shows the same ruling as in Virginia cases, 
supra, but the reasoning was not on same line, 
Thus where the purchaser knew it was wife’s 
property it was said to be “unconscionable for 
one man to take the promise of another to do a 
particular thing” which cannot be performed ex- 
cept by consent of another and on the other’s 
refusal “to demand a strict and literal fulfillment 
of the promise.” Where it is his own property 
this case says: “To warrant a decree of indem- 
nity, it must appear the refusal is not the volun- 
tary act of the wife, but the device of the hus- 
band.” 

In Plum v. Mitchell, 16 Ky. L. R. 162, 26 S. 
W. 391, the remedy for wife’s refusal is said to 
be an action for damages. This, however, seems 
thus decided on the pleadings and there is no 
discussion, 

It is perceived, that there is reasoning for the 
view that only damages are recoverable in cases 





of refusal by the wife by judges whose names 
are greatly honored in the law—such as Gibson 
and Sharswood. 

The homestead cases also which we subjoin 
appear, in their spirit, related to this theory. 
Nevertheless the view that woman’s greater inde- 
pendence and freedom in contract aid the ma- 
jority position is plausible, though it might be 
contended that the greater this freedom, the 
more should the matrimonial relation be unvisited 
by contractual disputes between husband and 
wife. 

In Schwab v. Barremore, 95 Minn. 295, 300, 
104 N. W. 10, it was said: “We do not question 
the proposition that where a husband contracts to 
convey land owned by him, a part of which con- 
stitutes his homestead, and his wife refuses to 
join in the conveyance, he may be compelled to 


perform to the extent of his power by con- 
veying his interest in the land,” and to this is 
cited Weitzner v. Thingstad, 55 Minn, 244, 56 


N. W. 817. The precise meaning of this state- 
ment is only understood by reading the cited 
case, which holds that so far as the contract 


affects the homestead, it is void, and to that ex- 
tent would not give any basis for any claim to 
damages, because this would place the wife “in 
the dilemma of either having to sign the deed or 
see her husband mulcted in damages,” and this 
“might, and naturally would, often indirectly de- 
feat the very object of the statute.” The case 
held. however, that as to other than the home- 
stead land, though this were part of the land to 
be conveyed, an action for damages would lie 
for refusal to convey. 

Other cases in accord with the Minnesota 
court in reference to homestead are Hotchkiss 
v. Brooks, 23 Ill. 386; Watson v. Doyle, 130 
Ill. 415. In Texas the contract becomes en- 
forceable after the death of the wife or remova? 
of the family from the land. Allison v. Shilling, 
27 Tex. 450, 8 Am. Dec. 622. See also Bar- 


nett v. Mendenball, 42 Iowa 2096; Phillips v. 
Stauch, 20 Mich. 369; Moses v. McClain, 82 
Ala, 370. 


We do not cite the cases on the majority 
side nor attempt their discussion, as they are 
very numerous and they do not run much to 
discussion of the implied coercion hereinabove 
considered. 








JETSAM AND FLOTSAM. 





FAILURE TO SET FORTH LITERAL AND 
EXACT COPY OF INSTRUMENT IN AN 
INDICTMENT FOR FORGERY. 





The appellate courts are now running the 
gauntlet of professional criticism voiced by the 
entire legal press for every decision which per- 
mits a good case to ride off to defeat on a pure 
technicality. Whether our appellate courts will 
be able to face the united batteries of the legal 
press is a question. The explanation which these 
judges feel called upon to make so frequently 
shows that the aim of the batteries has at least 
been accurate and that some of the shots have 
struck home.. 

The latest onslaught has been upon the IIli- 
nois Supreme Court, for their decision in the 
recent case of People v. Tilden and this criti- 
cism is well stated by Prof. John H. Wigmore 
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in the March number of the Illinois Law Review 
as follows: 

“Until now the Supreme Court of Missouri (we 
believe) has held the cup for extreme technical 
treatment of indictment allegations. The cup 
now passes (let us hope, for a time only) to 
the Supreme Court of Illinois. In People v. Til- 
den and Graham, 242 Ill. 536, 90 N. E 118 (1909, 
Dec. 22), the defendant wags indicted for for- 
gery of a note, “which said note” (the allega- 
ticn was) “is in words and figures, in sub- 
stance, as follows, to-wit,” and then the words 
and figures of a note are set forth After ver- 
dict of guilty—i. e.. after a verdict finding that 
the defendant did make and utter a note pre- 
cisely of the tenor thus set forth, a motion in 
arrest of judgment raised the objection that 
the indictment “does not profess to set forth a 
literal copy of the instrument.” This motion 
was granted, on error brought, and the defen- 
dant was discharged. 

“Why (1) Because an indictment must set 
forth a literal and exact copy—as the learned 
court demonstrates by a long array of authori- 
ties. This, however, the indictment did do. 
That much the court does not deny; moreover, 
the verdict settled that the literal tenor alleged 
in the indictment corresponded exactly with 
the actual tenor of the instrument introduced 
at the trial But (2) because, furthermore, the 
indictment must also profess to set forth a 
literal copy, and because the profession in the 
above indictment, which would have been other- 
wise sufficient (Chitty, Criminal Law, III, p. 
1040, and other authorities quoted by the 
learned court), was spoiled by inserting the 
words “in substance.” What of this reason? 
The learned court says that “If the pleader’s 
allegation of the substance of the instrument is 
accepted, the defendant is bound by the plead- 
er’s construction instead of the court's.” Not 
at all, we venture to think. The doctrine of 
variance protects the defendant completely. The 
verdict could not stand, by the rules of vari- 
ance, if the actual note had varied in one word 
or figure from the tenor alleged in the indict- 
ment. Hence, the net result is that the mere 
empty allegation of the indictment (the “in 
substance” insertion) spoils the whole trial 
and nullifies the whole crime. The man forged 
exactly that instrument; this the jury found. 
Yet the Supreme Court discharged him because 
in two harmless words the indictment diluted 
its specific profession to set forth the “words 
and figures as follows.” It did set forth a 
literal copy; that literal copy was found to be 
literally true; but it didn’t profess to set forth 
a literal copy! 

“We are advised by the opinion to seek conso- 
lation in the usual method: “If a change in the 
rule of law under consideration is necessary to 
the promptness and certainty of the course of 
justice, it is the province of the legislature, 
and not of the courts, to make the change.” 
We respectfully dectine to see any need for ap- 
plying to the legislature in this case. Does the 
learned court cite a single prior judgment of 
its own on this point that the indictment must 
not only actually set forth, but must profess 
to set forth, and that such a profession is in- 
sufficient if the words “in substance” are in- 
terpolated into an otherwise good profession? 
Not one. All the precedents in the opinion pro- 
fess to deal only with point (1) above, i. e., 
that the indictment must actually set forth. 
Since, then, the Supreme Court of Illinois has 
no_ precedent of its own on this very point, 
binding it to stare decisis, why it is not free 


to declare sensible law? What call is there for 
us to go to the legislature to change the law 
of a prior decision which does not exist? We 
call_in an architect or a carpenter to change 
the structure of our house; but we do not need 
an architect to sweep down cobwebs of our own 
creating. 

“And so ends vainly the effort of the People 
of the State of Illinois to do justice on the 
callous wretches who ruined the honest, hum- 
ble depositors in the Milwaukee Avenue State 
Bank less than four years ago. Stensland and 
Hering set free on parole, by maudlin laxity; 
and in the same month Tildon and Graham, the 
mean forgers of the notes, set free by a judicial 
cobwebbing of their conviction. 

“What does it all signify, this business of the 
criminal law? Not much, sometimes. Why 
should Tom, Dick and Harry be so afraid to 
commit a crime, after all? Non liquet. df our 
profession is really in earnest, it ought to 
awake to the literal truth of the following 
judicial utterance, made some fifteen years ago: 
“We have long since passed the time when it is 
possible to punish an innocent man; we are 
now struggling with the problem whether it is 
any longer possible to punish the guilty.” 
(Freeman, J., in Roper v. Territory, 7 N. Mex. 
272, 38 Fac. 1014). 

“And what is it that is enchanting the com- 
munity in this Laocoon-like struggle? Mostly 
cobwebs! Legal cobwebs, of our own creation. 

J. H. W.” 











HUMOR OF THE LAW. 





In a suit tried in a Virginia town a young 
lawyer was addressing the jury on a point of 
law, when good naturedly he turned to the op- 
posing counsel, a man of much experience, and 
asked: 

“That’s right, I believe, Colonel Hopkins?” 

Whereupon Hopkins, with a smile of con- 
scious superiority, replied: 

“Sir, I have an office in Richmond wherein I 
shall be delighted to enlighten you on any point 
of law for a consideration.” 

The youthful attorney, not in the least abash- 
ed, took from his pocket a half-dollar piece 
which he offered to Colonel Hopkins, with this 
remark: 

“No time like the present. Take this, sir; ~ 
tell us what you know and give me the change.” 
—Pittsburg Chronicle Telegraph. 


Representative Adamson of Georgia, who is a 
heavy-weight and above forty, was strolling 
through the subway connecting the House of- 
fice building with the Capitol. 

“Say, judge,” queried a newspaper man, 
“when are you folks going to get in automo- 
biles in the subway. The Senate has had them 
for months.” 

“We fellows in the House don’t need them 
at all,” chirped the member from Georgia. “We 
are frisky and vigorous. Those aged decrepit 
Senators aren’t able to walk to and from their 
offices. They have to ride. I don’t guess we'll 
ever ask for automobiles.” 

And the judge quickened his pace to show 
his youthfulness. 
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1. Abduction— Prosecution. — Pen. Code, sec. 


267, punishing one who takes any female under 
16 years old for the purpose of prostitution, 
does not require the female abducted to have 
been unmarried in order to justify a convic- 
tion.—People v. Newton, Cal., 106 Pac. 247. 

2. Adverse Possession—Exclusive Possession. 
—Pasturing the owner’s cattle on land in- 
closed for that purpose and under his ex- 
clusive control is such use and enjoyment as 
is sufficient under the five years’ statute. — 
Hardy Oil Co. v. Burnham, Tex., 124 S. W. 221. 


3. Alteration of Instrument—Right to Sue 
on Debt.—Unless an alteration of a note given 
for goods sold wes fraudulently made, the 
seller could sue in assumpsit for the value of 
the goods, though the alteration invalidated the 
notes so as to prevent an action thereon.—Mc- 
Cormick Harvesting Mach, Co. v. Blair, Mo., 124 
S. W. 49. 


4 Appeal and Error—Order of Discontinu- 
ance.—The order discontinuing an action does 
not prevent a judgment from which an appeal 
might be taken, and is not appealable.—Puffer 
v. Welch, Wis., 124 N. W. 406. 


5. Attachment—Bond.—That an agent in su- 
ing out an attachment and giving bond might 
be guilty of a tort for which an action might 
be brought against both principal and agent 
would not disqualify him as a surety.—Levin v. 
American Furniture Co., Ga.. 66 S. E. 888. 


6. Bankruptey—Contempt.—The petition of 
a trustee in bankruptcy, asking that the bank- 
rupt be adjudged in contempt for failing to 
obey an order to pay over money or turn over 
property, is not required to allege affirmatively 
that he was able to comply with the order.— 
In re Stavrahn, U S. Cc. C. of App., Second Cir- 
cuit, 174 Fed. 330. 





7. Property Passing to Trustee.—A policy 
of insurance on the life of a bankrupt, payable 
to his wife if she survives him, but, if not, to 
his estate or designated beneficiary, and which 
he has the right to surrender at any time for 
paid-up insurance “or other value,” is not the 
property of the wife, but of the bankrupt. dur- 
ing his lifetime, and passes to his trustee, 
where the company is willing to pay a cash 
surrender value.—In re White, U. S. C. C. of 
App., Second Circuit, 174 Fed. 333. 


8. Banks and Banking—Deposits.—That 
checks were payable to the order of a city 
treasurer and indorsed by him was not notice 
to a bank that they should not be paid.—City 
of Newburyport v. Spear, Mass., 99 N. E. 522. 





9. Bills and Notes—Certificates of Deposit.— 
A certificate of deposit in the usual form, pay- 
able to the depositor, with interest, at a stated 
time, in current funds. on its return properly 
indorsed, is a negotiable instrument, having the 
qualities of a negotiable promissory note.— 
Forrest vy. Safety Banking & Trust Co., U. S. 
Cc. C., E. D. Penn., 174 Fed. 345. 

10. Insolvency of Maker.—Insolvency of the 
maker of a note, so as to excuse the holder 
from suing thereon at the request of the in- 
dorser, held the absence of property of the 
debtor out of which a debt might be made by 
execution.—First Nat. Bank v. Robinson, Tex,, 
124 S. W. 177. 

11. Carriers—Carriage of Goods.—Where, in 
an action against carriers for injuries to goods, 
no limitation of their common law liability was 
pleaded, none could be proved. and plaintiffs 
were not required to show defendants’ negli- 
gence.—Cleveland, C., C. & St. L. Ry. Co. v. 
Schaefer, Ind., 90 N. E. 502. 

12, Delivery of Goods.—If it is the custom 
to forward goods by boat from the carrier‘’s 
line to the consignee, and he knows this when 
he ordered the goods shipped, and the owner of 
a boat has previously received goods for him, 
the carrier may deliver the goods to such own- 
er for transportation.—Chesapeake & O. Ry. 
Co. v. Lavin, Ky., 124 S. W. 274. 

13. Loss of Goods.—Where a carrier, sued 
for damage to goods, defends on the ground 
that it accrued through an inherent vice in the 
goods, the burden of establishing such defense 
is upon the carrier.—Southern Express Co. v. 
Bailey, Ga., 66 S. E. 960. 

14. Chattel Mortgages—Extinguishment.—A 
payment on a mortgage and the giving of a 
note secured by &@ warehouseman’s receipts, 
accompanied by indorsement upon the mort- 
gage and note and surrender thereof, held an 
extinguishment of the mortgage—Farkas v. 
Third Nat, Bank, Ga., 66 S. E. 926. 

15. Constitutional Law—Licenses.—A city 
license for the sale of non-intoxicating bever- 
ages held a privilege, and that the revocation 
thereof is not a deprivation of property with- 
out due process of law.—Cassidy v. City of 
Macon, Ga., 66 S. E. 941. 

16. Licensing Undertakers.—Laws 1905, p. 
1268, c. 572, sec. 6a, requires one engaged in 
the business of an undertaker to obtain a 














license, held invalid.—People v. Ringe, N. Y., 
90 N. E. 451. 
17.—Druggist’s Permits.—Laws 1909, p. 266, 


c. 183, imposing on district judges certain du- 
ties as to the issuance of druggist’s permits, 
is not unconstitutional, though such duties are 
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administrative and not judicial in character.— 
Kermott v. Bagley, N. D., 124 N. W. 397. 

18. Police Power.—Laws 1909, p. 277, c¢. 
187, in so far as it included substitutes for beer 
in the definition of intoxicating liquors, held a 
proper exercise of police power, and not re- 
pugnant to Const., secs. 1, 13, as infringing 
personal liberty.—State v. Fargo Bottling 
Works Co., N. D., 124 N. W. 387. 

19.——Statutes Limiting Hours of Labor.— 
The provision of St. 1909, p. 279, c. 181, regulat- 
ing hours of employment in mines and smelters, 
that the hours of labor shall be consecutive, 
held a matter of legislative policy not review- 
able by the courts.—Ex parte Martin, Cal., 106 
Pac. 235. 

20. Contractsa—Duress.—Threats made by one 
member of a mining partnership to another 
that, unless the latter signed a contract pre- 
sented to him, the former would advance no 
more money to develop the mine, which should 
be shut down and rendered worthless, did not 
constitute duress which would invalidate 
the contract.—Connolly v. Bouck, U. S. C. C. of 
App., Eighth Circuit, 174 Fed. 312. 

21. Corporations—Garnishment.—A garnish- 
ing creditor having intervened in a suit to 
dissolve a corporation. the court held to have 
properly determined that he acquired no pri- 
ority as to the funds caught on the garnish- 
ment over other corporate creditors.—Patter- 
son v. Beck, Ga., 66 S. E. 911. 


22. Pleadings.—It is not necessary. in a 
suit by a private corporation, to allege in the 
petition that the suit is authorized by the gov- 
erning body thereof.—De Zavala v. Daughters 
of the Republic of Texas, Tex., 124 S. W. 160. 


23. Use of Similar Names.—Under General 
Corporation Law (Consol. Laws, c. 23), sec. 6, 
the “Corning Glass Company” held not entitled 
to restrain the use of the name “Corning Cut 
Glass Company,” where it was not in fact dam- 
aged, and where the businesses were not the 
same.—Corning Glass Works v. Corning Cut 
Glass Co., N. Y., 90 N. E. 449. 


24. Criminal Trial—Limiting Number of Wit- 
nesses.—The trial court may use a sound dis- 
cretion in the matter of limiting the number 
of witnesses, especially on questions of im- 
peachrent merely.—State v. Bowerman, Mo., 
124 S. W. 41. 

25. Damages—Sheriffs and Constables.—In 
an action on the bond of a sheriff for a false 
return of a summons. resulting in default judg- 
ment against plaintiff, the sheriff held entitled 
to show, in mitigation of a substantial recov- 
ery, that plaintiff's. payment of the judgment 
liquidated a just debt.—State ex rel. Armour 
Packing Co. v. Dickman, Mo., 124 S. W. 29. 

26. Death—Excessive Damages.—In an ac- 
tion for death, the charge that the jury may 
pesecs svch sums of money as they think would 
be right under the circumstances, not exceed- 
ing the amount claimed in the complaint, is 
erroneous.—Pittsburg, C., C. & St. L. Ry. Co. 
v. Sudhoff, Ind., 90 N. E. 467. 4 

27. Dedication—<Acts Constituting.—The con- 
veyance of land with reference to a recorded 
map on which a plot of ground is marked 
“park” does not amount to a dedication of such 
plot to the public or ratifv a parol dedication 
by a former owner of which the grantor had 
no notice.—Adoue & Lobit v. Town of La Porte, 
Tex., 124 S. W. 134. 

28. Designation of Square.—Where pro- 
prietors of a town site in the recorded plat 
designated a block as a “square,” it indicates 
an intent to dedicate the block to a_ ovublic 
use.—Daughters v. Board of Riley Co. Com’rs, 
Kan., 106 Pac. 297. 

29, Deeds—Restraint of Alienation.—A gen- 
eral restraint on the power of alienation, when 
incorporated in a deed otherwise conveying 














the fee-simple right to the property, is void.— 
Diamond v. Rotan, Tex., 124 S. W. 196. 


30. Basements—Duration.—BHaséments of a 
passageway and light and air, appurtenant to 
an estate partitioned, held not to terminate 
with the death of the tenant to whom they were 
granted, but passed to his successors in estate. 
—Bornstein v. Doherty, Mass., 90 N. E. 631. 


31. Right-of-Way.—A deed giving a right- 
of-way only for the benefit of abutting estates 
—that is, tnree adjoining lots, presentiy owned 
by the same person—is not available to other 
contiguous lots..—Rogers v. Powers, Mass., 90 
N. E. 514. 

32. Eminent Domain—Compensation.—Under 
Rapid Transit Act (Laws 1901, p. 1423, c. 587), 
sec. 1, an owner of land abutting on a street, 
under the surface of which a subway for a 
railroad is built, held entitled to compensation 
for injuries to his land occasioned by it bein 
deprived of its lateral support.—In re Boa 
of ag eee R. Com’rs of City of New York, 
N. Y., 90 N. E. 456. 


33. Damages.—In estimating damages for 
depreciation in value of land not taken by a 
railroad company, evidence as to the effect of 
smoke, cinders. and noise held competent.— 
Savannah, A. & N. Ry. Co. v. Williams,‘ Ga., 
66 S. B. 942. 

34. Damage to Abutting Owner.—An abut- 
ting owner who owns no part of a street has 
a right to the lateral support of the land in 
the street, and he may recover damages for the 
physical impairment of his property, occasioned 
by the construction of a subway under the 
surface of the street for the operation of a 
railroad.—In re Board of Rapid Transit R. 
-_" of City of New York, N. Y., 90 N. E. 

35. Evidence—Personal Injuries.—Expres- 
sions of pain uttered by a | sige receiving a 
personal injury held admissible as illustrative 
of the character and extent of the injury.— 
St. Louis Southwestern Ry. Co. v. Jackson, Ark., 
124 S. W. 241. 

36. Executors and Administrat Conflict 
of Laws.—Where a decedent owns real estate 
in a state other than his domicile, such real 
estate is subject to the local laws of the state 
where situated, and no owner can take or hold 
it otherwise than in conformity to those laws. 
—Rackemann vy. Taylor, Mass., 90 N. E. 552. 

37.——Sale of Land.—The administrator of an 
insolvent, whose entire estate consists of land 
held under bond for titlé, may have the land 
= yas — proceeds after paying the 
e and costs. treetman v. Streetman, . 
66 S. E. 883. dan eate 

38. False Pretenses—Indictment.—An indict- 
ment for false pretenses held insufficient for 
failure to negative the matter as to which the 
alleged false pretense was made.—Common- 
wealth v. Nunnelly, Ky., 124 S W. 313. 

39. Fire Insurance—Avoidance of Policy.—A 
clause in a fire policy as to forfeiture for fore- 
closure proceedings or notice of sale held prop- 
er to safeguard the insurer against increased 


risks.—Hartford Fire Ins. Co. vy. 
a e In o. v. Hollis, Fia., 


40. Sprinkler System.—A stipulation that 
insured should use due diligence in maintain- 
ing a sprinkler svstem held a warrantv, and 
ae oe neers eek ek Blakely Mill. Co. 
v. Sovringfie re & Marin + be lo 
106 Pac. 194 a ee 

41. Food—Misbranding.—An article of fo 
described on the labels under which it a. 
sold as molasses, but which labels. distinctly 
stated that it was a compound of molasses and 
corn syrup, held not adulterated nor misbrand- 
ed.—United States v. Seven Hundred and Sev- 
enty-nine Cases of Molasses, U. S. C. GC of App., 
Eighth Circuit, 174 Fed. 325. 

42. Fraudulent Conveyances—Services of In- 
solvent.—A person, though insolvent, can legal- 
ly . — on and such act is not 
a fraud on s creditors.—Bran A 
Ga., 66 S. E. 935. * 2 


43. Highways—Establishment.—An order es- 




















tablishing a highway cannot be collaterally at- 
| tacked in a proceeding to restrain the road 
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commissioner from cutting down_ banks ad- 
joining the highway.—Graham Vv. Bailard, Cal., 
106 Pac. 215. 

44. Homestend—Incidental Use for Business 
Purposes.— Where a person actually resided up- 
on premises claiming them as a homestead, 
the right was not affected by the fact that she 
used part of the building for hotel purposes.— 
Hohn v. Pauly, Cal., 106 Pac. 266. . 

45. Homicide—Dying Declarations.—State- 
ments of deceased in his dying declaration as 
to his expectation of trouble with defendant 





are not admissible-——People v. Cyty, Cal., 106 
Pac. 257. 
46. Self-Defense.—In a prosecution of a 


wife for the murder of her husband, where 
she claimed self-defgénse, evidence that de- 
ceased had on other occasions beat her was 
properly excluded.—Hutcherson y. State, Ala., 
50 So. 1027. i 

47. Husband and Wife—Conveyance to Wife. 
—A deed of land by the husband to the wife, 
executed prior to the married woman’s act, 
held void in law, but valid in equity, as cre- 
ating an equitable separate estate in the wife. 
—Neville v. Cheshire, Ala., 50 So. 1005. 

47. Injury to Wife.—A husband cannot re- 
cover for the damage to himself by reason of 
negligent injury to his wife, where the wife 
eannot recover for her own injury —Gardner v. 
Boston Elevated Ry Co., Mass., 90 N. E. 534. 

49. Rights of Husband.—Where the right 
of the wife, married prior to the Married Wo- 
man’s Act, Was a common law estate, the hus- 
band was entitled to the rents and profits there- 








of.—State ex rel. Armour Packing Co. v. Dick- 
mann, “‘Mo., 124 S. W. 29. 
50. Wife’s Separate Estate.—All personal 





property belonging to a woman at the time of 
her marriage belongs to her as her separate 
estate, unless reduced to the husband's posses- 
sion bv the wife's express, written assent, 
under the express provision of Rev. St. 1899, 
sec. 4340 (Ann. St. 1906, p. 2382).—McKee v. 
Downing, Mo., 124 S. W. 7. 

51. Infants—Contracts.—Where an_ infant 
purchased property under fraudulent represen- 
tations that he was of age and failed to pay 
for it, the seller was entitled to recover the 
property as against attaching creditors of the 
infant.—Wray v. Hale, Mo., 124 S. W. 38. 

52. Imtexieating Liquors—Nuisance.—In a 
prosecution for keeping a liquor nuisance, an 
instruction that, if defendant sold or kept beer 
for sale at the time and place, charging it 
was immaterial that he did not own or lease 
the place, or who did own or lease it, was er- 
roneous.—State v. Kruse, N. D., 124 N. W. 385. 

53. Judgment—Decree.—While ordinarily a 
judgment is not a lien on personalty until levy 
thereon by execution, a chancery decree may, 
in terms, establish lines uvon_ persenalty as 
well as realty so as to bind all persors hav- 


ing notice thereof.—Kithcart v. Kithcart, 
Iowa, 124 N. W. 305. . 
54. Res Judicata.—Judgment dissolving 





bill to enjoin action at law on a note of a part- 
ner to a firm held not res judicata of the ques- 
tion whether the note after dissolution became 
a private debt of the partners.—Summerson v. 
Donovan, Va., 66 S. E. 822. 


55. Landlord and Tenant—Condition of Prem- 
ises.— Where a landlord neither retained con- 
trol over the drainage nor agreed to make re- 
pairs thereof, but voluntarily caused the drain- 
age to be examined on the report of a noxious 
odor, no liability was imposed on him, unless 
the work was negligently performed.—-Stewart 
v. Cushing, Mass., 90 N. E. 545. 

56. Distress.—A landlord having rent due 
for premises in another state or under a lease 
made in another state, may collect his rent by 
distress in the state.—Davis v. De Vaughn, Ga., 
66 S. E. 956. 

57. Sale of Leasehold.—A leasehold can- 
not be sold without the consent of the landlord, 
and it has no market value.—Steger v. Barrett, 
Tex., 124 S. W. 174. 

58. Libel and Slander—Special Damage.— 
Libelous language with reference to a person's 











conduct in his office or profession held action- 
able without averment of special damage.— 
Schreiber vy. Gunby, Kan., 106 Pac. 276. 

59. Licenses—Amount of Fee.—The rule that 
the amount of a license fee imposed as a tax 
is .ordinarily a question for the taxing power 
is subject to the limitation that the tax must 
not amount to a prohibition of any lawful busi- 
ness.—City of Louisville v. Pooley, Ky., 124 S. 
W. 315. 

60. Double Taxation.—It is not double tax- 
ation to impose a license tax on a _ business 
and at the same time to tax tne capital used 
by the ad valorem system.—Bradley v. City of 
Richmond, Va., 66 S. E. 872. 

61. Life Insurance—Date of Issuance.—When 
a company receives an application for insur- 
ance and executes a policy and forwards it 
to its agent for delivery, the policy is deemed 
to have been issued from its deposit in the 
mails.—Francis y. Mutual Life Ins. Co. of New 
York, Or., 106 Pac. 323. 

62. Extended Insurance.—A provision of 
the contract between the life insurance com- 
pany and a company to whom its risks were 
transferred held not to affect a policy-holder’s 
right to extend insurance as against the rein- 
suring company.—Federal Life Ins. Co. v. Ar- 
nold, Ind., 90 N. E. 493. 

63. Limitation of Actions—Torts.—That on 
the permanent raising of a dam defendant paid 
plaintiff a certain sum per year as damages 
did not stop the running of limitations for 
flooding plaintiff's land; there being no evi- 
dence that plaintiff's cause of action was merg- 
ed in the payment of damages.—Abilene Light 
& Water Co. v. Clack, Tex., 124 S. W. 201. 

64. Lotteries—What Constitutes.—A scheme 
by which purchasers of lots were allowed to 
draw for a lot to be received in addition to 
their purchase held a lottery.—Whitley v. Mc- 
Connell, Ga., 66 S. E. 933. 

65. Mandamus—Compelling Signing of City 
Ordinance.—A mandate to the city clerk of Los 
Angeles for his refusal. to sign an ordinance 
may properly go no further than to order him 
to perform his plain duty of signing it.—City 
of Los Angeles v. Lelande, Cal., 106 Pac. 218. 

66. Nature of Remedy.—Mandamus against 
an irrigation district in aid of execution on the 
judgment is in the nature of a remedy rath- 
er than an original cause of action.—State 
oe Kittitas Irr. Dist., Wash., 106 Pac. 
9 

67. Master and Servant—Assumed Risk.—An 
employee, whose duty it is to run an elevator 
and assist the engineer, cannot recover for 
injuries receiyed while endeavoring to repair 
a defective appliance on the elevator.—Archer 
v. Eldredge, Mass., 90 N. E. 525. 

68. Assumption of Risk.—A servant does 
not assume the risk of danger from an inse- 
curely fastened furnace door about which he is 
to work, where he has no knowledge of the 
defective condition of the fastenings.—Jones v. 
Tennessee Coal, Iron & R. Co., Ala., 50 So. 1017. 

69. Injury to Servant.—A railroad engineer 
held negligent in going under his engine to 
make repairs while another train was attach- 
ed thereto, so as to prevent him from recovering 
for injuries caused by the other train pulling 
ahead and moving his engine.—Louisville & N. 
R. Co. v. Lumpkin, Ky., 124 S. W. 318. 

70. Injury to Servant.—A minor held not 
guilty as matter of law of contributory neg- 
ligence in proceeding with his work without 
putting props under the roof of the mine.— 
Pr Coal & Ice Co. v. Copeland, Ind., 90 N. 

71, Injury to Servant.—In an action for 
injuries:to a switchman occasioned by his toe 
becoming caught against the end of planks in 
a crossing over switch tracks, the jury held 
justified in finding that the railroad negligently 
eonstructed and maintained the crossing.— 
B. & Q. Ry. Co., Iowa, 























Hamilton v. Chicago, 
124 N. W. 363. 

72. Medical Treatment.—Where a mining 
company undertakes to furnish medical treat- 
ment for its employees, it is liable for the neg- 
ligence of the physician employed by it in 
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discharge of such undertaking, though it makes 
no deduction therefor from’ the wages of the 
employee.—Texas & Pacific Coal Co. v. Mc- 
Wain, Tex., 124 S. W. 202. 

73. Negligence of Engineer.—A train hav- 
ing stopped on a switcaman’s signal for the 
purpose of uncoupling cars, it was negligence 
for the engineer to start without a signal to 
that effect—Houston & T. C. R. Co. v. May- 
field, Tex., 124 S. W. 141. 


74. Negligence of Independent Contractor. 
—The owner of building is liable for injuries 
to his servant resulting from the negligence 
of an independent contractor in failing to prop- 








erly fasten: a fire escape to the building.— 
Winslow v. Commercial Bldg. Co., Iowa, 124 
N.. W. 329. 

75. Mines and Minerals—Injuries to Surface 


Rights.—The right to take ore from under- 
neath the surface of a railroad right-of-way 
must yield, if the surface will be impaired.— 
St. Louis & S. F. R. Co. v. Yankee, Mo., 124 S. 
W. 18. E 

76. Mortgages—Payment.—In statutory 
ejectment by one claiming under a senior mort- 
gage against one dlaiming under a junior 
mortgage, evidence that the senior mortgage 
had been paid before its foreclosure held ad- 
missible, in view of Code 1907, sec. 4899.—Davis 
v. Anderson, Ala., 50 .So0. 1002. 


77. Transfer after Payment of Debt.—A 
chattel mortgage cannot be transferred after 
extinguishment of the debt by payment of 
money belonging to the mortgagor.—Porter v. 
Title Guaranty & Surety Co., Idaho. 106 Pac. 
299. 

78. Municipal Corporation—Injunction.— 
Owners of property abutting on a public street, 
whose, rights, damages, and injuries are al- 
leged to be of the same kind, differing only 
in extent and amounts, may join as complain- 
ants in a bill to restrain the maintenance of 
an obstruction in the street.—Louisville & N. 
R. Co. v. Cowley, Ala., 50 So, 1015. 

79. Neglgence—Contributory Negligence.— 
Where a person knowingly puts himself in a 
place of obvious peril without necessity, and 
injury results, he cannot recover notwithstand- 
ing the negligence of the person wey | him. 
—Columbus Ry. Co. v. Asbell, Ga., 66 S. E. 902. 

80. Parent and Child—Advancement.—What- 
ever shows an intention by a parent to dis- 
criminate against one of his children in the 
distribution of his property tends to over- 
throw the presumption that he intends a deed 
to another as an advancement.—Plowman vy. 
Nicholson, Kan., 106 Pac. 279. 

81. Torts of Child.—A father’s liability for 
the acts of his child done in the course of his 
employment of the child is governed by the 
rules applicable to the relation of master and 
servant.—Lessoff v. Gordon, Tex., 124 8S W. 








82. Partition—Jurisdiction—In making par- 


tition of land between tenants in common, the 
court has jurisdiction to annex reasonable ease- 
ments of passageway and of light and air to 
one part of the land and impose such servitude 
on another part.—Bornstein v. Doherty, Mass., 
90 N. E. 531. 

83. Partnership—Assignment to Co-Partner. 
A partner becoming the sole owner of a part- 
nership claim by assignment from the co* 
partner may sue thereon.—Boyce vy. Gordon, 
Cal, 106 Pac. 264. 

84. Payment—Draft.—Where insured prop- 
erty was destroyed and the insurance company’s 
adjustor gave the insured drafts on the com- 
pany for the amount of the loss, which were 
not paid, the insured was entitled to recover 
thereon.—American Ins. Co. v. McGehee Liquor 
Co.. Ark, 124 S. W. 252. 

85. Pledges—Enforcement.—In an action on 
a note secured by pledge of an unmatured ven- 
dor’s lien note, the court properly foreclosed 
the lien on the note pledged and ordered the 
same sold to satisfy the judgment on the note 
sued on, instead of foreclosing the vendor's 
lien.—City Loan & Trust Co. v. Sterner, Tex., 
124 S. W. 207. 








86. Public Lands—Abandonment of Claim.— 
Where the purchaser of school land, after can- 
cellation for abandonment, voluntarily made a 
second application and was awarded a second 
allotment, he acquiesced in the cancellation of 
his first purchase.—Williams v. Robinson, Tex., 
124 S. W. 85. . 


87. h.ailroads—Care Required Toward Pas- 
sengers.—A railroad company owes a_ higher 
degree of care to a passenger in providing a 
safe means of exit than it would owe to one 
of its servants.—Silva v. Boston & M. R. R., 
Mass., 90 N. E. 547. 


88. Duty to Stop.—Where a freight train 
Was given by a person on the track at a flag 
station the signal for a passenger train to stop, 
he:d, it was not negligence not to stop.—Wright 
v. Atlantic Coast Line R. Co., Va., 66 S. E. 848. 


89. Ejection of Intoxicated Passenger.— 
If a passenger was not so intoxicated that he 
was unable to understand the dangers to which 
he was exposed at the place he was ejected, he 
could not recover for injuries occurring after 
he was put off, caused by his failure to exercise 
due care for his safety.—St.. Louis, IL M. & 
S. Ry. Co. v. Dallas, Ark., 124 S. -W. 247. 

90. Negligence.—In a passenger’s action 
for injuries by her hand being caught between 
a car door and the door jamb, when the door 
suddenly shut, after it had been opened and 
caught, whether the company was negigent 
because of defects in the door or door catch, 
or because of the brakeman’s failure to prop- 
erly fasten it, held for the jury.—Silva v. Bos- 
ton & M. R. R., Mass., 90 N. E. 547. 

91.——Riding-on Freight Trains.—Riding on 
freight trains is hazardous, as everyone is pre- 
sumed to know and appreciate, and one of 
such hazards is the sudden bumping or jerking 
of the cars.—Pittsburg, C., C. & St. L. Ry. Co. v. 
Hall, Ind., 90 N. E. 498. 

92. Rape—Defenses.—In an action for un- 
lawfully detaining a woman against her will 
with intent to have carnal knowledge of her, 
it is no defense that ler husband consented.— 
Young v. Commonwealth, Ky., 124 S. W. 312. 

93. Reformation of Instruments—Defenses,— 
Where defendant agreed to sell his orchard as 
a whole to a purchaser procured by plaintiff, 
and not by the acre, in plaintiff's action for 
commissions, it would be idle to reform the 
contract by changing the description of the 
land therein by fractional sections, though it. 
was incorrect, where, owing to a shortage in 
quantity, the purchaser refused to complete 
the sale.—Van Loan vy. Glaze, Cal., 106 Pac. 250. 

94. Sales—Acceptance.—Receipt of part of 
stock of goods ordered, and their retention 
without objection held not a waiver of the 
buyer’s right to rescind for failure to deliver 
within the time fixed.—Bamberger Bros. v. Bur- 
rows, Iowa, 124 N. W. 333. 

95. Action for Price.—In an action for the 
price of machinery claimed to have been sold 
plaintiff individually, evidence of inquiries 
pending the negotiations as to defendant's 
financial standing, held admissible to show 
plaintiff’s reliance on defendant’s credit.—Fen- 
tress v. Steele & Sons, Va., 66 S. E. 870. 

96. Breach by Purchaser.—Where, on re- 
fusal of the purchaser to accept, the seller 
resold the machine, held that the purchaser 
would be liable for the balance of the price.— 
+ anal Nat. Bank v. Brisch, Mo., 124 S. 























97. Breach of Warranty.—A buyer who, in 
an action for the balance of the price, pleads 
breach of warranty and damages therefor, may 
not recover the partial payment made on the 
delivery of the goods.—Erie City Iron Works 
v. Noble, Tex., 124 S. W. 172. 

98. Construction. — If defendant only 
bought the lumber listed in a stock sheet, he 
could only be required to take the quantity of 
lumber of any particular dimension which was 
listed therein.—Wm. Cameron & Co. v. Mat- 
thews, Tex., 124 S. W. 192. 

99. Sheriffs and Constables—Custody of Prop- 
erty.—Where goods are seized by a sheriff in 
detinue, it is immaterial where they are kept, 
so long as they are kept safely by the officer 
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and ready to be delivered as the law might re- 
quire.—Carmichael v. United States Fidelity & 
Guaranty Co., Ala., 50 So. 1003. 

100. Street Reilroads—Duty to Use Gates or 
Bars.—Whether failure of a street car company 
to equip the cars with gates to prevent passen- 
gers from getting off on the side next to the 
parallel track is negligence is for the jury.— 
Columbus Ry. Co. v. Asbell, Ga., 66 S. E. 902. 

101. Injury to Animal on Track.—It is not 
necessary to stop or check an electric car when 
an animal is seen near the track, unless the 
circumstances indicate that the animal is likely 
to move onto the track.—Mobile Light & R. 
Co. v. Mackay, Ala., 50 So. 1035. 

102. Subrogation — Mortgages. — Where a 
chattel mortgagor paid money in liquidation 
of the mortgage, the third mortgagee held 
not entitled to subrogate to the first mort- 
gagee’s rights as against the second mort- 
gagee unpaid.—Porter v. Title Guaranty & Sur- 
ety Co., Idaho, 106 Pac. 299. 

103. Taxation—Property of Telegraph Com- 
pany.—The hoard of equalization. in determ- 
ining the taxable value of a telegraph com- 
pany’s property, held not bound by the cost of 
reproducing the property with an allowance 
for deterioration.—State v. Western Union Tele- 
graph Co., Minn., 124 N. W. 380. 

104. Vessels.—A vessel may be assessed 
without reference to the home port or the resi- 
dence of the principal owner or agent when it 
is put to such use as to impress it with a local 
character.—North American Dredging Co. v. 
Taylor, Wash., 106 Pac. 162. 

105. TVelegraphs and Telephones—Damages 
for Delayed Message.—A married woman. to 
whom a death message was delivered two days 
late, with the date changed, held entitled to re- 
cover for trouble attendant upon a journey in 
an effort to attend the funeral.—MclInturff v. 
Western Union Telegraph Co., Kan., 106 Pac. 
282 














106. Delayed Message.—In a suit for fail- 
ure to promptly transmit and deliver a tele- 
gram. held that defendant should be confined to 
the facts pleaded in a special plea as to how a 
mistake conld have occurred.—Western Union 
Telegraph Co. v. Bennett, Tex., 124 S. W. 151. 

107. Tenan in Common—Possession of Co- 
Tenant.—That possession of one tenant in com- 
mon is the possession of all is' not a defense 
for trespass bv one tenant in common against 
one holding the actual possession and claim- 
ing the entire property.—Brown v. Floyd, Ala. 
59 So. 995. 

108. Trespass—Injurv to 
trespassing on the land of another by sta- 
tioning and oneratine t*ereon for his own 
benefit an engine, is liable for the destruction 
of property by fire set hw sparks emitted by 
the engine, irresnective of his. negligence.— 
Steeer v. Barrett, Tex., 124 S. W. 174. 

109. Parties.--A sole owner of a land or 
chattel cannot commit a trespass to recover 
their possession, although they are wrongfully 
withheld by having no claim or title-—Brown v. 
Flovd, Ala., 50 So. 995. 

110. Truste—Change of Trustee.—A chance 
of trvstee under deed held valid, 
“to confer on the new trustee authority to con- 
vey the property in fee free from the claim of 
a remainderman who was not made a party 
to the vroceedings for change.—Vernoy v. Rob- 
inson, Ga., 66 S. E. 928. 

111. Fraud of Trustee.—The holder of the 
lezal title to property in trust for himself and 
third persons as members of a syndicate held 
not guilty of fraudulent concealment towards 
the third persons, and they could not sue him 
for money received from a broker procuring 


Property.—One 








a vurehaser.—Heckscher vy. Blanton, Va., 66 
S. E. 859. 
112. Rental Valve of Property.—If a trus- 





tee fails to use ordinary core in making trvst 
property produce income, he is liable for the 
reasonable rental value thereof, and where he 
uses ordinary and reasonable care in renting 
the property, he is only to be charged with the 
actual receipts, less proper and legitimate ex- 
penditures.—Dillivan v. German Sav. Bank, 
Iowa, 124 N. W. 350. 


in so far as° 








113. Resulting Trust.—Those whe are the 
equitable beneficial owners of a fund which has 
been invested by another in land, who has taken 
the legal title to himself, may sue for the land 
itself, or for the amount of money so converted, 
with interest thereon from the time of the con- 
yersion.—McKee v. Downing, Mo., 124 S. W. 7. 


114. Wendor and Purchaser—Assignment of 
Lien.—The purchaser of notes reserving a ven- 
dor’s lien, in due course of trade before ma- 
turity and for a valuable consideration, with- 
out notice of a parol dedication of a part of the 
land by the maker, will be protected as an 
innocent purchaser as against such dedication. 
—Adoue & Lobit v. Town of La Porte, Tex., 
124 Ss. W. 134. 

115. Performance.—A purchaser may re- 
fuse to take a less acreage of land than that 
which the vendor agreed to sell him, if the 
sale was made by the acre.—Van Loan v. Glaze, 
Cal., 106 Pac. 250. 


116. Representations.—A vendor held 
bound by representation as to value of land 
sold, made as a statement of fact to an ignorant 
the vendor’s 








purchaser, relying thereon’ to 
knowledge.—Boltz v. O’Connor, Ind., 90 N. E. 
496 

117. Water and Water Courses—Contracts 


Creating.—Contracts made by the owner of pla- 
cer mining property worked by means of water 
brought from ‘a stream construed, and held to 
grant an easement to the owner of the quartz 
mills above on the stream to flow the tailings 
from said mills through the reservoirs and 
pipes of the grantor upon its property which 
was valid as against a subsequent purchaser.— 
Schwab v. Smuggler-Union Mining Co., U. S. C. 
Cc. of App., Eighth Circuit, 174 Fed. 305. 


118. Weapons—Carrying Concealed Weapons. 
—The defense that accysed carried a concealed 
weapon because he had been threatened with 
great bodily harm, or had good reason to car- 
ry it in the. necessary defense of his person or 


vroperty. is affirmative, and the burden is on 
him to prove it.—State v. Reed, Mo., 124 S. 
W. 55. 

119. Wills—Construction.—That construction 


of a will which the state of testator’s domicile 
has adopted must cortrol. where personalty is 
attempted to be distributed in a state other 
than his domicile-—Rackemann v. Taylor, Mass., 
99 N. E. 552. 


120. Construction.—The phrase “die leav- 
ing no children or descendants surviving him” 
ing "a, * 1a c an a ality what wold other- 
wise be a fee simple, as to make it a defeasible 
fee, deperdent upon whether the holder died 
without child or descendants surviving him.— 
Daniel v. Lipscomb, Va.. 66 S. E. 850. 


121. Devise to Class.—Where a gift is to 
divisees nominated, the particular share they 
shall receive heine mentioned, it is deemed to 
constitute a gift individually as tenants in com- 
~on and not to 4 class.—In re Murphy’s Estate, 
Cal., 106 Pac. 230. 


122. Witnesses—Conspiracy.—Under Ballin- 
ver's Ann. Codes & St., secs, 5994, 7098, held, 
that a wife may not testify against her hus- 
bane on a prosecution against him for arson 
though the pronerty burned belonged to her.— 
State v. Kephart, Wash., 106 Pac. 165. 


123. Competency of Wife.—At common law 
and under Rev. St. 1899, sec. 4656 (Ann. St. 1906, 
p. 2536), a widow in a suit between strangers 
held entitled to testify to conversations be- 
tween the deceased husband and a third per- 
son under whom a party to the suit claims, had 
in ae presence.—Brown v. Patterson, Mo., 124 
Ss. ~ i. 


124. Illustrating Testimony.—Use of black- 
board and chalk to illustrate testimony cannot 
he commended.—State v. Cottrell, Wash., 106 
Pac. 179. 


125. Right to Discredit Own Witness.—A 
warty held not entitled, for the purpose of dis 
crediting his witness, to inquire whether he had 
had a conversation with third persons in ref- 
erence to the subject matter of his testimony.— 
Davis v. Anderson, Ala., 50 So. 1002. 
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